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Scene setting

European Union trademark application

Wordmark: Fack Ju Göhte

Art. 7 EUTMR – Absolute grounds for refusal

(1) The following shall not be registered:

(f) trade marks which are contrary to public policy or to accepted principles of 
morality;

EUIPO and Board of Appeal: Trademark application refused
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Scene setting

Background

Most successful movie in German cinemas in 2013
(more spectators than “The Hobbit: The Desolation of Smaug”, “Frozen”, and
“Django Unchained”)

Sequels: 
Fack Ju Göhte 2 (2015) (second most successful movie in 2015)
Fack Ju Göhte 3 (2017) (most successful movie in 2017)

Trademark applicant: Film production company

Goods and services: Merchandising
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Freedom of expression

Applicant A restrictive interpretation of Art. 7 (1)(f) EUTMR is required, which 
takes due consideration of the right to freedom of expression.

EUIPO BoA The refusal of a registration as a trade mark does not deprive the 
market participant of the opportunity to market its goods and 
services under the sign and also does not in any way restrict its 
right to freedom of expression.



Freedom of expression

Judgment of General Court
T-69/17 – 24 January 2018

Recital 29

Next, as EUIPO points out in its pleadings, in the field of the arts, culture and 
literature, it is always sought to protect the freedom of expression which does not 
exist in the field of trade mark law.



Freedom of expression

Opinion of Advocate General Bobek
C-240/18 P – 2 July 2019

Recital 47

Freedom of expression does indeed play a role in trade mark law.

Recital 48

First, respect for fundamental rights constitutes a condition of the lawfulness of any 
EU measure. The scope of application of the Charter of Fundamental Rights of the 
European Union and the fundamental rights guaranteed therein extends to any 
activity or omission of EU institutions and bodies. The same must naturally hold true 
in the field of trade marks for activities and omissions of EU bodies, such as EUIPO.



Freedom of expression

Judgment of the Court of Justice
C-240/18 P – 27 February 2020

Recital 56

Lastly, it should also be added that, contrary to the General Court’s finding in 
paragraph 29 of the judgment under appeal, […], freedom of expression, enshrined 
in Article 11 of the Charter of Fundamental Rights of the European Union, must, […], 
be taken into account when applying Article 7(1)(f) of Regulation No 207/2009. 

Such a finding is corroborated, moreover, by recital 21 of Regulation No 2015/2424, 
which amended Regulation No 207/2009 and recital 21 of Regulation 2017/1001, 
both of which expressly emphasise the need to apply those regulations in such a way 
as to ensure full respect for fundamental rights and freedoms, in particular freedom 
of expression.



Freedom of expression

Outlook

Advocate General Bobek:

Thus, freedom of expression clearly applies in the field of trade mark law. That 
statement, however, throws up more questions than it answers. Fascinating as the 
issue and the discussion of it in the abstract may be, the question remains as to what 
exactly that confirmation brings to the solution of the present case.

• Freedom of expression will have to be considered when interpreting 
undetermined legal terms 


