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Overview:

1. New and atypical copyright works

2. General issues with unconventional copyright

3. The taste of cheese: recent CJEU decision Levola v Smilde

4. The smell of perfumes: conflicting decisions in the EU

5. Food for thought: some closing questions and comments
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New and atypical copyright works

Tattoos

Typefaces

DJ Sets

Magic tricks

Jokes

Yoga or sport 
movements

Graffiti or illegal 
works

• This presentation will focus 

on EU copyright protection 

for smell and taste.

• However, the subject matter 

is applicable to other 

developing creative areas 

which lack alternative forms 

of IP protection.

• As humans continue to 

innovate, the types of 

‘works’ which may be 

copyright protectable are 

likely to continue to expand.
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Issues with unconventional copyright

Copyright protects original literary, dramatic, musical, or artistic works. 
Can a smell or taste be classified as a ‘work’ / does it fit under one of these 
categories?

Copyright protects the expression, not the idea. Can smell or taste be 
expressed in a way that enables copyright protection?

Does the possible instability and/or subjective nature of smell and taste 
preclude copyright protection?
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Levola Hengelo BV v Smilde Foods BV
Case C-310/17 – Judgment 13 November 2018

• Case in the Netherlands between two cheese manufacturers. 

• Levola alleged that Smilde infringed its IP rights relating to the 
taste of its cheese.

• The Dutch Court referred the case to the CJEU and asked 
whether EU law precludes the taste of a food product from 
being protected by copyright.

• The taste of a food product can only be protected under EU law 
if the taste of food can be classified as a ‘work’, which requires:

– The subject matter to be original in the sense that it is the 
author’s own intellectual creation.

– The subject matter to be an expression of the author’s 
own intellectual creation.

• While Art. 2(1) of the Berne Convention states literary and 
artistic works include every production in the literary, scientific 
and artistic domain, whatever the mode or form of its 
expression may be, Art. 2 of the WIPO Copyright Treaty 
provides that copyright protection may be granted to 
expressions, but not to ideas, procedures, methods of 
operation or mathematical concepts.

• What does this mean for the taste of cheese?
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Levola Hengelo BV v Smilde Foods BV
Case C-310/17

• CJEU found that a ‘work’ protected by copyright must be expressed in a manner which makes it 
identifiable with sufficient precision and objectivity, even though that expression is not 
necessarily in permanent form.

• Reasons:

– Everyone from the relevant authorities to individuals and businesses need to be able to identify, 
clearly and precisely, the subject matter of protection which third parties (especially competitors) 
enjoy.

– Need to ensure that there is no element of subjectivity (given that it is detrimental to legal certainty) in 
the process of identifying the protected subject matter.

• The taste of a food product cannot be pinned down with precision and objectivity. It is:
“identified on the basis of taste sensations and experiences which are subjective and variable, since they 
depend on factors particular to the person tasting such as age, food preferences and consumption habits, 
as well as on the environment or context in which the product is consumed.”

• Science has not yet developed a technical way to distinguish between tastes of the same kind of product.

• Held: the taste of a food product cannot be classified as a ‘work’ and cannot be protected by copyright.
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Scents: conflicting decisions

• Applying the CJEU’s reasoning in Levola, to determine whether smells be classified as a ‘work’:

– Are smells original in the sense that it is the author’s own intellectual creation?

– Are smells an expression of the author’s own intellectual creation?

– Can smells be identified with sufficient precision and objectivity?

• There are diverging EU national court decisions on whether scent may be may be protected by copyright

– The Supreme Court of the Netherlands accepted in principle the possibility of recognising copyright in 
the scent of a perfume in a case involving Lancôme in 2006.

– The Court of Cassation in France categorically rejected the possibility of granting copyright protection 
to a scent in 2013.
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Closing thoughts:

Trade 
marks

It is theoretically possible 
to achieve olfactory trade 
mark protection. This 
might be an easier route 
to protect iconic scents 
than copyright protection! 

New 
science

Will taste be 
copyrightable when 

science can accurately 
and objectively 

distinguish between 
tastes of the same kind of 

food product?

Is the 
test 

right?

Copyright law is inherently 
more uncertain than other 
IP rights. Is the EU 
definition of ‘work’ too 
narrow?




