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I. INTRODUCTION 



Safe disclaimer

The views expressed by the speaker are not 
necessarily the same as the views of any 

organization for which 
(i) he has ever worked; 

(ii) is working; or
(iii) will ever work.
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Even safer disclaimer

If you find that certain views expressed by the
speaker are not appropriate, 

those are not necessarily the views of the 
speaker.
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Disclaimer of the (former judge) speaker
from a family full of judges

Full respect to the constitutional status of courts and 
judges, but in view of an apparent judicial error, this 

is not an expression of respect – just the contrary:  



Outline

• What follows, first, is the reproduction of the table of contents
appearing at the beginning of my paper analyzing  the relevant 
intellectual and EU norms and court cases under the same title 
uploaded to the website of the conference which may also 
serve (i) as outline; (ii) as summary; and now (iii) as this ppt. 

• Then, at the end a schema is presented (as in the paper) which 
looks like as a mathematical  equation – but it is not – to 
indicate the criteria for possible exceptions and/or limitations 
that may be provided in certain special cases – in accordance 
with the three-step test – where erroneously „online 
exhaustion”  and  free „e-lending” is suggested.     
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II. ANALYSIS 



Tom Kabinet (CJEU – C-263/18)  

[1. Introduction] 

2. Tom Kabinet: the referring court seeing actes clairs and actes éclairés
where there are none and not seeing such actes where there are   

2.1. The case: (interactive) making available of an e-book for economic or 
commercial advantage to be accessed and download a copy against payment, 
with alleged deletion of the copy from the originating computer      

2.2. Strange acte clair according to the Dutch court: acts of (interactive) 
making available to the public of works are not covered by the right of 
(interactive) making available to the public of works  

2.3. Real actes clairs and actes éclairés where the Dutch court has not found 
actes clairs: the right of distribution – and thus also the doctrine of exhaustion 
of right – is only applicable to tangible copies  
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International treaties and EU acquis

3. The WIPO “Internet Treaties” [and the EU acquis] on the 
right of distribution and on its (possible) exhaustion: no right of 
distribution (and, thus, no exhaustion) for intangible copies
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UsedSoft (CJEU – 128/11) (1) 

4. UsedSoft: the CJEU’s attempt at extending the doctrine of exhaustion 
of rights to online making available of intangible copies of computer 
programs

4.1. The case: (interactive) making available of a computer program for 
economic or commercial advantage to be accessed and download a copy 
against payment with alleged deletion of the copy from the originating 
computer      

4.2. Article 6(2) of the WCT and Article 4(1) of the Information Society 
Directive on exhaustion of the right of distribution only apply to tangible 
copies of works (including computer programs); for online making 
available of intangible copies of works (including computer programs), 
Article 8 of the WCT and Article 3(1) of the Information Society Directive 
apply in the case of which – as made clear in Article 3(3) of the Directive –
there is no exhaustion with the first (or any subsequent) such act
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UsedSoft (CJEU – 128/11 (2)

4.3. There are no provisions in the Computer Programs Directive that could 
not be interpreted in due accordance with the Information Society 
Directive and, thus, might prevail as lex specialis

4.4. As a result of uploading of computer programs to the UsedSoft system 
and then of downloading them by members of the public, new copies are 
made (none which is “that copy” uploaded); the right of reproduction is 
involved, which is not exhausted by any act of reproduction              

4.5. The Computer Programs Directive truly contains lex specialis
provisions, but they do not have anything to do with the issues covered by 
the UsedSoft judgment

4.6. UsedSoft considered from de lege ferenda viewpoint

4.7. Message for Tom Kabinet
•
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ReDigi (2d Circuit 910 F. 3d 649)

5. ReDigi: no online exhaustion concerning intangible copies

5.1. The case: (interactive) making available of phonograms for 
economic or commercial advantage to be acceded and download 
them against payment with alleged deletion of the copy from the 
originating computers

5.2. Rejection of “online exhaustion”   

5.3. Rejection of the fair use claim

5.4. Reference to the findings about the question of “online 
exhaustion” in the US Copyright Office report on the 
implementation of the D.M.C.A. 

5.5. Message for Tom Kabinet
•
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Allposters (CJEU – C-419/13) 

6. Allposters – acte éclairé by the CJEU: the right of distribution 
and its exhaustion (at least for works other than computer 
programs) do not extend to intangible copies

6.1. The case: making new tangible copies (in different 
embodiments) for economic or commercial advantage with the 
original tangible copies destroyed 

6.2. Findings of the CJEU on the questions of off-line exhaustion 
of tangible copies (confirmed) and online exhaustion of 
intangible copies (denied)   

6.3. Message for Tom Kabinet
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VOB (CJEU – C-174/15) (1)

7. Limitations of the rights of reproduction and making available to 
the public characterized as “e-lending” – VOB seen from de lege lata
and de lege ferenda viewpoints

7.1. The case: (interactive) making available of “e-books” without 
economic or commercial advantage (but with possible obligation to 
pay for the costs) to be accessed and to download copies for a limited 
(but more than transitional) period     

7.2. Preliminary ruling: “e-rental” does not exist under the EU law, “e-
lending” of works in general does not exist either, but “e-lending” of e-
books (in fact online making available to be acceded and to download 
copies for a limited period) does exist 

7.3. Correct quotations and statements – not followed by appropriate 
conclusions 
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VOB (CJEU – C-174/15) (2)

7.4. The CJEU’s suggestion: exactly the same terms – not only in 
the EU law in general, and not only in the same Directive, but 
even in the same sentence – do not have the same meaning 
depending on whether they relate to rental or lending

7.5. CJEU’s allegation, in conflict with the relevant documents: the 
preparatory work of the Rental, Lending and Related Rights 
Directive justifies the finding that lending of intangible digital 
copies may also take place  

7.6. Two more lightly made arguments to try to prove what 
cannot be 

7.7. The question of “e-lending” from de lege ferenda viewpoint

7.8. Message for Tom Kabinet
•
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Summary of analysis

8. Summary: common characteristics of and possible solutions 
for the questions of “digital exhaustion” and “e-lending”

8.1. De lege lata: no “online exhaustion” and no real “e-lending” 
exist 

8.2. De lege ferenda: exceptions to or limitations of the rights 
concerned (interactive making available to the public and 
reproduction) may be provided in certain special cases of what 
are erroneously qualified as “online exhaustion” and “e-lending”, 
provided that  the cumulative criteria of the three-step test are 
duly fulfilled    
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III. SCHEMA 



De lege ferenda (1)  

The aspects to be taken into account whether or not an exception or 
limitation (i) would apply a special limited case; (ii) would not conflict 
with a normal exploitation of works; and (iii) would not otherwise 
prejudice the legitimate interests of rightholders, may be expressed in 
this schema (which is not a real mathematical equation):

M. Ficsor_Fordham_25-26/04/2019 18

q + (s + e + c)  
g + f + p

X cv ? =



De lege ferenda (2)  
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q + (s + e + c) 
g + f + p

X cv ? =

• „q” = perfect and stable quality of digital copies; „s” = speed of repeated 
subsequent acts of making available of the same copy; „e” = the ease by 
which digital copies may be made available online; „c” = reduced cost of 
making available and get digital copies online: (s + e + c) are decisive;

• „g” = genre (category) of works (programs, databases, etc. as tools or 
works for consumptive uses: music, films, e-books, etc.; „f” = function of 
the copy; „p” = purpose of the copy (whether entertainment or e.g. 
scientific research);

• „cv” = chance of circumvention (transfering the copy, but retaining 
another one). (Even if it might be excluded, (s + e + c) remain decisive.)



THANK YOU FOR YOUR 
ATTENTION 

ceeca@t-online.hu
www.copyrightseesaw.net
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