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OBJECTIVES 
OF 
FORMALIZED 
DECISION 
PLATFORMS

• COMPLEX FACTS
• TECHNICALLY CHALLENGING
• ARCANE LEGAL FRAMEWORK – A STATUTORY 

TORT

ATTRIBUTES OF IP DISPUTES

• SPEED OF DETERMINATION
• CONSERVE RESOURCES OF THE PARTIES
• INSURE THAT A FAIR AND JUST RESULT IS 

ACHIEVED

OBJECTIVES – DISPUTE RESOLUTION



OPTIONS FOR 
CHOICE OF 
JUDGE/FORUM

• SINGLE JUDGE
• APPELLATE REVIEW – BY PANELS OF MULTIPLE JUDGES 
• SUPREME COURT – FINAL SAY

GOVERNMENTAL FACILITIES – THE COURTS

• NON-PROFIT – INTERNATIONAL ARBITRATION NETWORKS
• COMMERCIAL DISPUTE RESOLUTION

PRIVATE NETWORKS – ARBITRATION/MEDIATION

• SEVENTH AMENDMENT
• IP DISPUTES – A TORT 

CONSTITUTIONAL RIGHT TO TRIAL BY JURY



THE 
JUDGMENT 
OF 
SOLOMON

ONLY IN THE 
BIBLE….



A SINGLE JUDGE MAY BE 
BETTER……

• In prepared remarks, Judge 
Brett Kavanaugh stated: 

“A good judge must be an 
umpire—a neutral and 
impartial arbiter who favors 
no litigant or policy.”

• BUT - The next target for 
automation: baseball umpires. 
The Atlantic League 
announced today that it will 
use tracking technology in 
calling balls and strikes during 
the 2019 season in partnership 
with Major League Baseball.



The Supreme Court – nine 
members with common views 

on one subject: Patent Law

• Recent Court Rulings on 
Patents – 9-0 unanimous:
• TC Heartland v Kraft 

(2017)
• Cuozzo Speed 

Technologies, LLC v. Lee 
(2016)

• Alice v CLS Bank (2014)
• Bilski v Kappos (2010)
• KSR v Teleflex (2007)
• Ebay v MercExchange 

(2006)



ARBITRATION 
– A GROWING 
RESOURCE

• TYPICALLY FASTER WITH LESS BURDEN
• AWARDS ARE MORE ACCEPTED FOR 

INTERNATIONAL ENFORCEMENT
• AWARDS ARE NEARLY BULLET-PROOF 

ARBITRATION – BENEFITS

• LIMITED TO MONEY AWARD – NO EQUITY
• PRESENTATION MOSTLY BY PAPER –
• RESTRICTED BY SINGLE/PANEL DECISION

ARBITRATION - HOWEVER….

• OK FOR CONTRACT DISPUTE 
• MAYBE NOT SO GOOD FOR TORT –

CREDIBILITY/FRAUD

BUT …. 



US Constitutional – right to 
trial by jury

Seventh Amendment
• In suits at common law, 

where the value in 
controversy shall exceed 
twenty dollars, the right of 
trial by jury shall be 
preserved, and no fact tried 
by a jury, shall be otherwise 
reexamined in any court of 
the United States, than 
according to the rules of the 
common law.



Is this any way to 
decide a dispute



How good a job do juries do 
in real life?

From Law360 –
•I have seen the great right of 
trial by jury all but destroyed in 
my lifetime by an abiding 
slander: jurors are not to be 
trusted; they are too stupid to 
get it. 
•Justice Rhenquist, dissenting 
in Daubert, joked about the 
ability of federal judges to 
understand complex scientific 
evidence.

• David Berg April 16th, 2019, 



The soon to be extinct jury 
trial

Arizona U.S. District Judge David 
Campbell said the decline in jury 
trials is the “single biggest loss” 
to the profession.

• “People have lost trust in the 
jury system,” Judge Campbell 
said. “I think that not only is a 
great loss for the system, but 
also a great loss for the 
society.” 

• From 2000 to 2018, the 
number of federal civil and 
criminal jury trials annually 
has dropped by more than 
53%, from 6,893 to 3,226. 



WHAT ADVANTAGES DOES A JURY 
BRING TO RESOLVING A DISPUTE 

THAT ARE NOT AVAILABLE IN ADR

• In other words, jurors may make 
deductions and reach conclusions 
which reason and common sense 
lead them to draw from the facts 
that have been established by the 
testimony and evidence in the 
case. This explains why jurors 
sometimes conclude things not 
explicitly mentioned by a witness, 
such as motive, intent or 
opportunity to commit a crime. 
Or at least in arriving at the point 
of fact-finding, they discuss 
possibilities. They are not making 
up facts but rather participating in 
the inference-drawing process.

U.S. District Judge Robert Conrad
(April 15, 2019) – law 360



Juries – mostly get it right…

In the main, juries seem to get 
it right most of the time. When 
I think how difficult it is for my 
family to reach unanimity over 
where we might go to eat on a 
given night, it amazes me that 
time and again, juries get it 
exactly right, often with the 
most exacting standards of 
proof. How they do that is a 
mystery that becomes more 
enigmatic with each attempt to 
study it
• . U.S. District Judge Robert 

Conrad (April 15, 2019) – law 
360



DISPUTE RESOLUTION –
THE JURY SOLUTION

QUESTIONS? 


