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Artificial intelligence (AI) covers a range of different technical disciplines, including 
machine learning (ML), neural networks, natural language processing, speech and audio 
recognition, computer vision and emotion recognition. At a very high level, what unifies 
these disciplines is that AI appears to give a machine some form of human intelligence.  

Innovation in this exciting and fast-moving area needs to be encouraged but striking the right 
balance between encouraging innovation and allowing the patenting of fundamental AI 
algorithms is difficult.   

The EPO has developed a considerable (if, in the past, not always consistent) body of case 
law dealing with the exclusions to patentability.  Consideration is given to a claim as a whole; 
if it only comprises excluded subject-matter, it will be not be patentable; but if it has 
technical character, it will not be excluded from patentability.   

In November 2018, the EPO added a short section on AI and ML in the latest version of the 
Guidelines for Examination [G-II 3.3.1].  Some examples of what might be considered to 
give a claim technical character are described: The use of a neural network in a heart-
monitoring apparatus for the purpose of identifying irregular heartbeats is said to make a 
technical contribution, whereas classifying text documents solely in respect of their textual 
content does not. 

Although the Guidelines state in relation to mathematical methods that defining the nature of 
the data input does not necessarily imply that the mathematical method contributes to the 
technical character of the invention, in relation to AI, they state that: 

"Where a classification method serves a technical purpose, the steps of generating the 
training set and training the classifier [i.e. the algorithm] may also contribute to the 
technical character of the invention if they support achieving that technical purpose." 

The EPO may therefore be prepared to be a little more lenient regarding the technicality 
conferred by specific datasets when considering AI inventions.   

The EPO's Guidelines have been published at a time when AI- and ML-related patenting is 
growing rapidly.  Over half of the 340,000 AI-related inventions identified by WIPO in its 
"Technology Trends 2019 – Artificial Intelligence" have been published since 2013.  
Unfortunately, the Guidelines do not answer questions relating to aspects of patent law which 
are formulated by reference to natural persons such as the test for inventive step, sufficiency 
and who is the inventor.  Such issues will be the next challenge.


