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Introduction  
 
1. From 13 to 17 November 2017, the Special Commission on the Judgments Project was 
reconvened for its third meeting in The Hague.1 The Special Commission was attended by 180 
participants from 57 States and one Regional Economic Integration Organisation (“REIO”), 
representing Members of the Hague Conference on Private International Law. Also in 
attendance were five non-Member States, and 14 international governmental and non-
governmental organisations.  
 
2. In accordance with the Conclusions and Recommendations of the March 2017 meeting of 
the Council on General Affairs and Policy of the Conference (“the Council”), the Special 
Commission was reconvened to continue its work on preparing a draft Convention on the 
recognition and enforcement of judgments in civil or commercial matters.2 
 
3. At its November 2017 meeting, the Special Commission reviewed and discussed the 
square-bracketed matters reflected in Chapters I and II of the February 2017 draft Convention, 
including a detailed discussion on intellectual property related matters, and General and Final 
Clauses. Based on those discussions, the Special Commission prepared a revised draft of the 
Convention which appears as Annex I to this aide memoire (“the November 2017 draft 
Convention”).  
 
4. The November 2017 draft Convention will be presented to the Council at its March 2018 
meeting with a recommendation that the Special Commission meet again in mid-2018, and 
that a Diplomatic Session be convened in mid-2019, provided that those timeframes are 
possible having regard to budgetary and logistical considerations. 
 
5. This aide memoire is intended to accompany the November 2017 draft Convention, and 
to assist with ongoing work on the Judgments Project.3 It provides a brief overview of the 
progress made at the November Special Commission, sets out some specific issues discussed, 
and identifies some specific matters that require further consideration. It does not address all 
the points discussed during the Special Commission. 
 
  

                                                           
1  The Special Commission was first convened from 1 to 9 June 2016 (“the First Special Commission Meeting”). 

The First Special Commission Meeting used the proposed draft text prepared by the Working Group as its 
starting point. Following a discussion of all provisions, as well as a discussion on the objectives and 
architecture of the draft Convention, the First Special Commission Meeting prepared a revised draft text (“the 
preliminary draft Convention”). The second meeting of the Special Commission was convened from 16 to 
24 February 2017 (“the Second Special Commission Meeting”). The Second Special Commission Meeting 
clarified and refined a number of provisions in the preliminary draft Convention. In particular, the Special 
Commission considered and added to the February 2017 draft Convention Chapters III and IV on General 
and Final Clauses. 

2  See “Conclusions and Recommendations of the Council on General Affairs and Policy of the Conference 
(14-16 March 2017)”, C&R No 5, available on the Hague Conference website < www.hcch.net > under 
“Governance” then “Council on General Affairs and Policy”. 

3  This is the third aide memoire of the Chair of the Special Commission. The first and second aide memoires 
were prepared in June 2016 and February 2017 and accompanied the preliminary draft Convention and the 
February 2017 draft Convention respectively. Those aides memoires are available on the Hague Conference 
website < www.hcch.net > under “Members & Parties” then “Secure Portal” and “Special Commission 
Meetings” then “Special Commission on the Judgments Project”. 
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Preliminary Explanatory Report 
  
6. The meeting expressed gratitude to the co-Rapporteurs for the preparation of a 
preliminary Explanatory Report in advance of the meeting.4 The co-Rapporteurs provided a 
general introduction to the preliminary Explanatory Report, and an overview of certain specific 
issues they had been asked to consider. 
 
The November 2017 draft Convention 
 
7. The meeting discussed (i) the outstanding matters that were included in square brackets 
in the February 2017 draft Convention; (ii) intellectual property related matters; (iii) General 
and Final clauses; and (iv) some further priority issues, so far as time permitted.5    
 
Chapters I and II – Outstanding matters   
 
Scope – Privacy  
 
8. Following an introduction by Cara North of Preliminary Document No 8,6 the meeting 
discussed the concept and possible exclusion of “privacy” matters from the scope of the 
November 2017 draft Convention.  
 
9. A revised proposal to exclude the “unauthorised public disclosure of information relating 
to private life” was also considered. The meeting decided to proceed on the basis that 
“privacy / unauthorised public disclosure of information relating to private life” should be 
included in square brackets in Article 2(1)(l) to indicate that further consultation and reflection 
is required. It was noted that the term “privacy” should be read in light of the explanation 
provided in Preliminary Document No 8, and in particular paragraph 51.  
 
Bases for recognition and enforcement – “purposeful and substantial connection” 
 
10. Following an introduction by Professor Ronald A. Brand of Preliminary Document No 67 
on the concept of “purposeful and substantial connection” referred to in Article 5(1)(g) and 
5(1)(n)(ii) of the February 2017 draft Convention, the meeting discussed the desirability of the 
retention of the square bracketed reference to “purposeful and substantial connection” in 
Article 5(1)(n)(ii).  
 
11. The meeting also considered the desirability of the deletion of sub-paragraph (ii) in 
paragraph (n) entirely. The meeting decided to proceed on the basis that this sub-paragraph 
should be deleted from the November 2017 draft Convention.  
 
Grounds for refusal – public policy  
 
12. The meeting discussed a proposal to retain and a proposal to delete the square bracketed 
reference to “situations involving infringements of security or sovereignty of the State” in 
Article 7(1)(c) of the February 2017 draft Convention. There was consensus that as a matter 
of policy Article 7(1)(c) is intended to cover situations involving infringements of security or  
  

                                                           
4  See “Judgments Convention: Preliminary Explanatory Report”, Prel. Doc. No 7 of October 2017 for the 

attention of the Third Meeting of the Special Commission on the Recognition and Enforcement of Foreign 
Judgments (13-17 November 2017) (path indicated in note 3). 

5  The working documents submitted to the Special Commission that were not discussed due to time constraints 
are listed in Annex 2 to this aide memoire. 

6  See “Note on the possible exclusion of privacy matters from the Convention as reflected in Article 2(1)(k) of 
the February 2017 draft Convention”, Prel. Doc. No 8 of November 2017 for the attention of the Third Meeting 
of the Special Commission on the Recognition and Enforcement of Foreign Judgments (13-17 November 2017) 
(path indicated in note 3). 

7  See “Note on the concept of ‘Purposeful and Substantial Connection’ in Article 5(1)(g) and 5(1)(n)(ii) of the 
February 2017 draft Convention”, Prel. Doc. No 6 of September 2017 for the attention of the Third Meeting 
of the Special Commission on the Recognition and Enforcement of Foreign Judgments (13-17 November 2017) 
(path indicated in note 3). 
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sovereignty of the State. The meeting discussed the desirability of including the language in 
square brackets in the text of the Convention or in the Explanatory Report.  
 
13. It was noted that situations involving infringements of security or sovereignty of the State 
arise more acutely in the context of this Convention than under the 2005 Choice of Court 
Convention.  
 
14. The meeting considered it desirable to proceed on the basis that the square bracketed 
language be included in the November 2017 draft Convention, but that it be made clear in the 
Explanatory Report that the scope of this provision is in no way different from the scope of the 
provision in Article 9(e) of the 2005 Choice of Court Convention.  
 
Judicial settlements (transactions judiciaires) 
 
15. The meeting discussed a proposal to delete the square bracketed reference to “provided 
that such settlement is permissible under the law of the requested State” in Article 13 of the 
February 2017 draft Convention. The meeting decided to proceed on the basis that the square 
bracketed text should be deleted, consistent with the equivalent provision in the 2005 Choice 
of Court Convention (see Art. 12 of the November 2017 draft Convention).  
 
Costs of proceedings  
 
16. The meeting considered proposals to retain or delete the square bracketed Article 16 on 
costs of proceedings in the February 2017 draft Convention. The meeting also considered 
proposals to amend this provision.  
 
17. The meeting decided to proceed on the basis that this provision should be retained in 
square brackets in order to facilitate further consideration and reflection, in the absence of 
consensus on whether such a provision should be adopted (see Art. 15 of the November 2017 
draft Convention).  
 
Intellectual property  
 
18. The meeting discussed issues pertaining to intellectual property matters at length, both 
in the plenary and in a separate informal working group, with the benefit of a number of 
proposals and information documents.  
 
19. The meeting considered the desirability of a wide range of approaches, including: 

a. whether intellectual property should be excluded from the scope of the November 
2017 draft Convention and, if so, how such an exclusion should be framed; and 

b. whether intellectual property should be included within the scope of the November 
2017 draft Convention and, if so, to what extent and how provisions in relation to 
the circulation of judgments on intellectual property matters and appropriate 
safeguards should be framed.  

 
20. The meeting decided to proceed on the basis that provisions reflecting the possible 
inclusion or exclusion from scope of intellectual property matters should be included in the 
November 2017 draft Convention in square brackets to facilitate consultation and further 
reflection (see Arts (2)(1)(m), 5(3), 6(a), 7(1)(g), 8(3) and 11 of the November 2017 draft 
Convention). The need for discussion on whether some of these provisions should be modified 
to include reference to competent authorities in this field was noted.  
  
21. The meeting expressly noted that the need for a provision along the lines of Article 8(3) 
of the November 2017 draft Convention, and the drafting of that provision, will require further 
attention whether or not intellectual property matters are included in scope.  
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Chapter III – General clauses  
 
No legalisation 
 
22. The meeting discussed proposals to retain or alternatively delete Article 19 on no 
legalisation of the February 2017 draft Convention, which appeared in square brackets. The 
meeting decided to proceed on the basis that this provision should be deleted.  
 
Declaration with respect to matters of exclusive jurisdiction  
 
23. The meeting discussed a proposal to amend Article 21 of the February 2017 draft 
Convention to explicitly state that a declaration can be made under that Article in relation to 
matters within exclusive jurisdiction under the law of a Contracting State. The meeting 
confirmed the understanding that such matters can be the subject of Article 21 declarations 
without the need for express provision to that effect, and it was noted that this should be 
recorded in the Explanatory Report. It was also noted that such declarations need not exclude 
an entire subject matter, but that consistent with the requirement that such declarations be 
clearly and precisely defined, additional criteria may be specified.  
 
24. The meeting decided to proceed on the basis that no changes were needed to that Article 
at this stage (see Art. 19 of the November 2017 draft Convention). However, a number of 
delegations emphasised the importance of making appropriate provision in relation to exclusive 
jurisdictions under national law, and expressed the view that this point should be expressly 
addressed in the draft Convention in some manner.  
 
Common courts 
 
25. Following presentation of Preliminary Document No 9 by the Permanent Bureau,8 the 
meeting discussed a wide range of approaches in relation to common courts including: 

a. inserting a reference to common courts in a definition of “court” in Article 3(1); 
b. adding a reference to judgments given by common courts in Article 4;  
c. making amendments to Article 22 of the February 2017 draft Convention, including 

providing for more detailed declarations and some form of bilateralisation 
mechanism; and  

d. omitting any reference to common courts in the text of the draft Convention, and 
explaining in the Explanatory Report whether, and on what basis, the judgments 
of common courts may circulate under the Convention in the absence of any 
express reference to such courts.  

 
26. These options will all require further consideration. The meeting therefore decided to 

proceed on the basis that Article 22 of the February 2017 draft Convention should remain 
in the text in square brackets to facilitate that consideration (see Art. 21 of the November 
2017 draft Convention). 

 
Relationship with other international instruments 
 
27. The meeting considered proposals to amend Article 26 of the February 2017 draft 
Convention on the relationship with other international instruments. A revised and simplified 
version of Article 26 was included in the November 2017 draft Convention, with certain issues 
that require further consideration placed in square brackets (see Art. 25 of November 2017 
draft Convention).  
 
  

                                                           
8  See “Note on ‘common courts’ in Article 22 of the February 2017”, Prel. Doc. No 9 of October 2017 for the 

attention of the Third Meeting of the Special Commission on the Recognition and Enforcement of Foreign 
Judgments (13-17 November 2017) (path indicated in note 3). 
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Declarations to confirm treaty relations  
 
28. The meeting discussed a proposal for the inclusion of a declaration mechanism requiring 
States to confirm the establishment of treaty relations under the Convention. There was 
insufficient support for the inclusion of such a provision in the draft Convention.  
 
Declarations with respect to judgments pertaining to governments 
 
29. The meeting discussed proposals concerning declaration mechanisms in relation to 
judgments arising out of proceedings to which a government, governmental agency or any 
person acting for a State was a party. The proposal was made on the basis that it was not 
intended to provide for declarations in respect of State-owned enterprises engaged in 
commercial activities, and the meeting noted that further work would be needed to ensure that 
an appropriate line was drawn. 
 
30. The meeting also discussed related proposals concerning exclusion from scope of 
activities of armed forces and law enforcement activities, and / or exclusion from scope of 
judgments arising from conduct within the scope of an agreement between States on the 
presence, status, or conduct of armed forces and law enforcement agencies.  
 
31. The meeting decided to proceed on the basis that Article 20 should be included in square 
brackets in the November 2017 draft Convention to facilitate further discussion. The proposals 
in relation to exclusion from scope were not discussed further, on the basis that Article 20 was 
likely to provide a mechanism for consideration of those more specific concerns.  
 
Discussions of further issues  
 
Equivalent effects  
 
32. The meeting discussed proposals regarding the amendment or deletion of Article 9 of the 
February 2017 draft Convention on equivalent effects. It was noted that the 2005 Choice of 
Court Convention is silent on this issue, and that the Hartley / Dogauchi Report addresses the 
adaptation of remedies in the absence of any express provision on that issue at paragraph 89.  
 
33. The meeting decided to proceed on the basis that Article 9 in the February 2017 draft 
Convention should be deleted, but that the Explanatory Report should (i) note that the concept 
of recognition of a judgment required under the draft Convention is that the same claim (or 
cause of action) cannot be re-litigated in another Contracting State (res judicata); and (ii) refer 
to and quote from paragraph 89 of the Hartley / Dogauchi Report in relation to the question of 
adaptation of remedies.  
 
Arbitration and mediated settlements 
  
34. The meeting considered proposals for amendment of Articles 2 and 7 in relation to 
arbitration and mediated settlements.  
 
35. The meeting considered the desirability of including an exclusion from scope in Article 2 
of the November 2017 draft Convention in relation to settlements, other than judicial 
settlements as per Article 12 of the November 2017 draft Convention. The meeting decided to 
proceed on the basis that no such amendment was needed. It was noted that the preliminary 
Explanatory Report deals with ADR (e.g, conciliation or mediation) settlements and indicates 
at paragraph 55 that ADR settlements are not judgments as they are not decisions on the 
merits given by a court, so do not circulate under this instrument.  
 
36. The meeting decided to proceed on the basis that no amendments should be made to 
Article 7 of the November 2017 draft Convention in relation to mediated settlements. It was 
noted that further work on Article 25 should take into account the potential for international 
obligations in relation to mediated settlements, and the interface between this instrument and 
such obligations. 
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37. Article 2(3) of the November 2017 draft Convention provides for arbitration to be 
excluded from scope. It was noted that the preliminary Explanatory Report addresses the 
interface between arbitration and the draft Convention at paragraphs 53 to 55, and that it is 
expressly stated at paragraph 54 that the requested State may refuse recognition and 
enforcement of a judgment given in another State if the proceedings in the State of origin were 
contrary to an arbitration agreement.  
 
38. The meeting decided to proceed on the basis that no amendments should be made to 
Article 7 as concerns arbitration agreements and awards. It was noted that further work on 
Article 25 should take into account international obligations in relation to arbitration and the 
interface between this instrument and such obligations. 
 
39. The meeting agreed with the observation of the co-Rapporteur that it would be helpful to 
have a more extensive discussion in the Explanatory Report of the operation of Article 2(3) and 
Article 8(2) as concerns arbitration.  
 
Refusal of recognition and enforcement  
 
40. The meeting discussed a proposal to amend Article 7 to permit refusal of recognition or 
enforcement to the extent that the judgment results from an error made by the court of origin 
in applying the substantive law of the requested State. It was noted that the public policy 
ground could provide a mechanism for dealing with serious concerns of this kind. The meeting 
decided to proceed on the basis that such an amendment was not required.  
  
Next steps  
 
41. The Special Commission will propose to the March 2018 meeting of the Council that it 
have a further meeting in mid-2018 focused on a limited number of issues that would benefit 
from further discussion at a plenary meeting, and that a Diplomatic Session be convened in 
mid-2019, provided that those timeframes are possible having regard to budgetary and 
logistical considerations. The topics for discussion at the further meeting of the Special 
Commission would be identified by the Chair in consultation with the Permanent Bureau well in 
advance of the meeting.  

 
42. The Chair suggested the desirability of establishing informal working groups to consider 
a number of issues that would benefit from intensive discussion and co-ordination of proposals 
before being considered by a plenary meeting, including in relation to Article 15 on costs of 
proceeding, Article 20 declarations with respect to judgments pertaining to governments, 
Article 21 on common courts, Article 24 on non-unified legal systems and Article 25 on 
relationship with other international instruments. The Chair proposed that these informal 
working groups would be organised well in advance of the next meeting to facilitate 
intersessional work in preparation for that meeting, and that they would continue their work in 
the course of that meeting as needed. 
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ANNEX II i 

List of Working Documents that were not discussed 

• Work Doc. No 175 of October 2017 - Proposal of the delegation of the Russian
Federation

• Work Doc. No 185 A of October 2017 - Proposal of the delegation of Uruguay
• Work Doc. No 189 of October 2017 - Proposal of the delegation of the United States of

America
• Work Doc. No 190 of October 2017 - Proposal of the delegation of the United States of

America
• Work Doc. No 193 of October 2017 - Proposal of the delegation of the United States of

America
• Work Doc. No 196 of October 2017 - Proposal of the delegation of the United States of

America
• Work Doc. No 198 of October 2017 - Proposal of the delegation of the Republic of Korea
• Work Doc. No 199 of October 2017 - Proposal of the delegation of the Republic of Korea
• Work Doc. No 200 of October 2017 - Proposal of the delegation of the Republic of Korea
• Work Doc. No 201 of October 2017 - Proposal of the delegation of the Republic of Korea
• Work Doc. No 202 of October 2017 - Proposal of the delegation of the Republic of Korea
• Work Doc. No 203 of October 2017 - Proposal of the delegation of the Republic of Korea
• Work Doc. No 204 of October 2017 - Proposal of the delegation of the Republic of Korea
• Work Doc. No 206 REV of November 2017 - Proposal of the delegation of the Republic of

Korea
• Work Doc. No 214 of November 2017 - Proposal of the delegation of Canada
• Work Doc. No 215 of November 2017 - Proposal of the delegation of Israel
• Work Doc. No 216 of November 2017 - Proposal of the delegation of the People’s

Republic of China
• Work Doc. No 220 of November 2017 - Proposal of the delegation of the People’s

Republic of China
• Work Doc. No 224 of November 2017 - Proposal of the delegation of the Republic of

Korea
• Work Doc. No 227 of November 2017 - Proposal of the delegation of Mexico
• Work Doc. No 228 of November 2017 - Proposal of the delegation of Mexico

https://assets.hcch.net/docs/f6edb3d6-ce59-4aec-a526-18d2ef699105.pdf
https://assets.hcch.net/docs/8402b7d3-14f9-451e-88b1-04cc900794f2.pdf
https://assets.hcch.net/docs/f442f1ca-b10e-4bd3-9c29-9606126e3c11.pdf
https://assets.hcch.net/docs/f6a369bf-cc94-4700-81ed-1856de8deb79.pdf
https://assets.hcch.net/docs/26ddbc57-dd21-4e72-97c5-295de319b151.pdf
https://assets.hcch.net/docs/028ae80e-cf49-4ba8-8092-b49ab046b338.pdf
https://assets.hcch.net/docs/cc924515-4170-4ad2-9095-91790bb749e0.pdf
https://assets.hcch.net/docs/a7ad5e85-54ca-4c57-b2f0-fe9cc3b1bd2f.pdf
https://assets.hcch.net/docs/19dd5ea7-0c28-44cb-93a9-147730d0915c.pdf
https://assets.hcch.net/docs/851ab1b0-95e2-423d-9ee7-e6aae2f6e24f.pdf
https://assets.hcch.net/docs/1e630467-ae95-4034-a616-12422ec89264.pdf
https://assets.hcch.net/docs/fbd0753b-9f6c-4d32-a324-2215bb52377f.pdf
https://assets.hcch.net/docs/15f59f8f-a56f-4519-ba5c-e2fa0ea27a3c.pdf
https://assets.hcch.net/docs/61cd19d3-b707-47a9-9d62-395abccf14b0.pdf
https://assets.hcch.net/docs/9d8ae790-0986-4980-b9a2-8dc2bc4418a1.pdf
https://assets.hcch.net/docs/4ff8c99b-35c1-494b-9759-0b58e3e5c992.pdf
https://assets.hcch.net/docs/0f73ed23-9898-434c-90e3-c10b44104c49.pdf
https://assets.hcch.net/docs/92e53bf3-028e-4619-baa2-8cd4255d31bf.pdf
https://assets.hcch.net/docs/f652a1b1-1844-47c3-bb8c-f23d547a1439.pdf
https://assets.hcch.net/docs/c13c7c04-d1bd-44d2-ad90-321607574fa6.pdf
https://assets.hcch.net/docs/7edf5178-b590-463f-a9b7-60c91025c546.pdf
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