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Fußzeile 1 



Draft Copyright Directive is part of the „Copyright Package“, 

issued by the EU Commission 14 September 2016 
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Proposal for a Regulation of the 

European Parliament and of the 

Council on the cross-border 

exchange between the Union 

and third countries of 

accessible format copies of 

certain works and other subject-

matter protected by copyright 

and related rights for the benefit 

of persons who are blind, 

visually impaired or otherwise 

print disabled 

Proposal for a Directive of the European Parliament and of the Council on copyright in the Digital 

Single Market - COM(2016) 593 final 2016/0280(COD) 

 

Proposal for a Regulation of the 

European Parliament and of the 

Council laying down rules on the 

exercise of copyright and related 

rights applicable to certain online 

transmissions of broadcasting 

organisations and 

retransmissions of television and 

radio programmes 

Proposal for a Directive of the European Parliament and of the Council on certain permitted uses of 

works and other subject-matter protected by copyright and related rights for the benefit of persons 

who are blind, visually impaired or otherwise print disabled and amending Directive 2001/29/EC on 

the harmonisation of certain aspects of copyright and related rights in the information society 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52016PC0595
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52016PC0595
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52016PC0594
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52016PC0596


Why choosing Art. 11 and 13 for this presentation? 
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Both are mostly perceived as being directly related to 

Google´s activities: 

 

• Article 11 regarding the issue of an alleged “Google 

Tax” 

 

• Article 13 regarding the issue of an alleged “Mandatory 

Content-ID”  



Art. 11 
Protection of press publications concerning digital uses 
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Copyright in the Information Society 

Art. 2: Reproduction Right 

Art. 3(2) Making Available to the Public 

Art. 5 to 8 Exceptions and limitations, 

Obligations as to technological measures, 

Obligations concerning rights-management 

information, Sanctions and remedies   

Orphan Works Directive 

  

1.Member States shall provide publishers of press publications with the rights provided for in Article 2 and 

Article 3(2) of Directive 2001/29/EC for the digital use of their press publications. 

 

2.The rights referred to in paragraph 1 shall leave intact and shall in no way affect any rights provided for 

in Union law to authors and other rightholders, in respect of the works and other subject-matter 

incorporated in a press publication. Such rights may not be invoked against those authors and other 

rightholders and, in particular, may not deprive them of their right to exploit their works and other subject-

matter independently from the press publication in which they are incorporated. 

 

3.Articles 5 to 8 of Directive 2001/29/EC and Directive 2012/28/EU shall apply mutatis mutandis in respect 

of the rights referred to in paragraph 1. 

 

4.The rights referred to in paragraph 1 shall expire 20 years after the publication of the press publication. 

This term shall be calculated from the first day of January of the year following the date of publication.  



Art. 11 
Is it based on a model from Germany? 
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 (31)A free and pluralist press is essential to ensure quality journalism and citizens' access to information. It provides a fundamental contribution to public debate and the proper functioning of a 

democratic society. In the transition from print to digital, publishers of press publications are facing problems in licensing the online use of their publications and recouping their investments. In the 

absence of recognition of publishers of press publications as rightholders, licensing and enforcement in the digital environment is often complex and inefficient. 

 

(32)The organisational and financial contribution of publishers in producing press publications needs to be recognised and further encouraged to ensure the sustainability of the publishing industry. It is 

therefore necessary to provide at Union level a harmonised legal protection for press publications in respect of digital uses. Such protection should be effectively guaranteed through the introduction, in 

Union law, of rights related to copyright for the reproduction and making available to the public of press publications in respect of digital uses. 

 

(33)For the purposes of this Directive, it is necessary to define the concept of press publication in a way that embraces only journalistic publications, published by a service provider, periodically or 

regularly updated in any media, for the purpose of informing or entertaining. Such publications would include, for instance, daily newspapers, weekly or monthly magazines of general or special interest 

and news websites. Periodical publications which are published for scientific or academic purposes, such as scientific journals, should not be covered by the protection granted to press publications under 

this Directive. This protection does not extend to acts of hyperlinking which do not constitute communication to the public. 

 

(34)The rights granted to the publishers of press publications under this Directive should have the same scope as the rights of reproduction and making available to the public provided for in Directive 

2001/29/EC, insofar as digital uses are concerned. They should also be subject to the same provisions on exceptions and limitations as those applicable to the rights provided for in Directive 2001/29/EC 

including the exception on quotation for purposes such as criticism or review laid down in Article 5(3)(d) of that Directive. 

 

(35)The protection granted to publishers of press publications under this Directive should not affect the rights of the authors and other rightholders in the works and other subject-matter incorporated 

therein, including as regards the extent to which authors and other rightholders can exploit their works or other subject-matter independently from the press publication in which they are incorporated. 

Therefore, publishers of press publications should not be able to invoke the protection granted to them against authors and other rightholders. This is without prejudice to contractual arrangements 

concluded between the publishers of press publications, on the one side, and authors and other rightholders, on the other side. 

 

(36)Publishers, including those of press publications, books or scientific publications, often operate on the basis of the transfer of authors' rights by means of contractual agreements or statutory 

provisions. In this context, publishers make an investment with a view to the exploitation of the works contained in their publications and may in some instances be deprived of revenues where such works 

are used under exceptions or limitations such as the ones for private copying and reprography. In a number of Member States compensation for uses under those exceptions is shared between authors 

and publishers. In order to take account of this situation and improve legal certainty for all concerned parties, Member States should be allowed to determine that, when an author has transferred or 

licensed his rights to a publisher or otherwise contributes with his works to a publication and there are systems in place to compensate for the harm caused by an exception or limitation, publishers are 

entitled to claim a share of such compensation, whereas the burden on the publisher to substantiate his claim should not exceed what is required under the system in place.  

Draft Directive 

Art. 11 Protection of press publications concerning digital 

uses 

 

 

1.Member States shall provide publishers of press publications 

with the rights provided for in Article 2 and Article 3(2) of 

Directive 2001/29/EC for the digital use of their press 

publications. 

 

2.The rights referred to in paragraph 1 shall leave intact and 

shall in no way affect any rights provided for in Union law to 

authors and other rightholders, in respect of the works and 

other subject-matter incorporated in a press publication. Such 

rights may not be invoked against those authors and other 

rightholders and, in particular, may not deprive them of their 

right to exploit their works and other subject-matter 

independently from the press publication in which they are 

incorporated. 

 

3.Articles 5 to 8 of Directive 2001/29/EC and Directive 

2012/28/EU shall apply mutatis mutandis in respect of the 

rights referred to in paragraph 1. 

 

4.The rights referred to in paragraph 1 shall expire 20 years 

after the publication of the press publication. This term shall be 

calculated from the first day of January of the year following 

the date of publication.  

 

German Copyright Act (amendment of  Oct. 2013) 

Article 87f Press publishers 

 

(1) The producer of a press product (press publisher) shall have the exclusive right to make the 

press product or parts thereof available to the public for commercial purposes, unless this 

pertains to individual words or the smallest of text excerpts. If the press product was produced 

within an enterprise, the owner of the enterprise shall be deemed to be the producer. 

 

(2) A press product shall be the editorial and technical fixation of journalistic contributions in the 

context of a collection published periodically on any media under a single title, which, following an 

assessment of the overall circumstances, can be regarded as predominantly typical for the 

publishing house and the overwhelming majority of which does not serve self-advertising 

purposes. Journalistic contributions shall include, in particular, articles and illustrations which 

serve to provide information, form opinions or entertain. 

 

Article 87g 

Transferability, term of protection and limitations 

 

(1) The right of the press publisher in accordance with Article 87f (1), first sentence, shall be 

transferable. Articles 31 and 33 shall apply mutatis mutandis. 

 

(2) The right shall expire one year after publication of the press product. 

 

(3) The right of the press publisher may not be asserted to the detriment of the author or the 

holder of a right related to copyright whose work or subject-matter protected under this Act is 

contained in the press product. 

 

(4) It shall be permissible to make press products or parts thereof available to the public unless 

this is done by commercial providers of search engines or commercial providers of services which 

process the content accordingly. For the rest, the provisions of Part 1, Section VI shall apply 

mutatis mutandis. 

 

 

Article 87h 

Right of participation of the author 

 

The author shall be entitled to an equitable share of the remuneration. 

 

Effectively, the EU draft 

avoids all issues that 

have shown to be the 

most problematic in 

Germany 



Art. 11 
Two principal issues 
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 (31)A free and pluralist press is essential to ensure quality journalism and citizens' access to information. It provides a fundamental contribution to public debate and the proper functioning of a 

democratic society. In the transition from print to digital, publishers of press publications are facing problems in licensing the online use of their publications and recouping their investments. In the 

absence of recognition of publishers of press publications as rightholders, licensing and enforcement in the digital environment is often complex and inefficient. 

 

(32)The organisational and financial contribution of publishers in producing press publications needs to be recognised and further encouraged to ensure the sustainability of the publishing industry. It is 

therefore necessary to provide at Union level a harmonised legal protection for press publications in respect of digital uses. Such protection should be effectively guaranteed through the introduction, in 

Union law, of rights related to copyright for the reproduction and making available to the public of press publications in respect of digital uses. 

 

(33)For the purposes of this Directive, it is necessary to define the concept of press publication in a way that embraces only journalistic publications, published by a service provider, periodically or 

regularly updated in any media, for the purpose of informing or entertaining. Such publications would include, for instance, daily newspapers, weekly or monthly magazines of general or special interest 

and news websites. Periodical publications which are published for scientific or academic purposes, such as scientific journals, should not be covered by the protection granted to press publications under 

this Directive. This protection does not extend to acts of hyperlinking which do not constitute communication to the public. 

 

(34)The rights granted to the publishers of press publications under this Directive should have the same scope as the rights of reproduction and making available to the public provided for in Directive 

2001/29/EC, insofar as digital uses are concerned. They should also be subject to the same provisions on exceptions and limitations as those applicable to the rights provided for in Directive 2001/29/EC 

including the exception on quotation for purposes such as criticism or review laid down in Article 5(3)(d) of that Directive. 

 

(35)The protection granted to publishers of press publications under this Directive should not affect the rights of the authors and other rightholders in the works and other subject-matter incorporated 

therein, including as regards the extent to which authors and other rightholders can exploit their works or other subject-matter independently from the press publication in which they are incorporated. 

Therefore, publishers of press publications should not be able to invoke the protection granted to them against authors and other rightholders. This is without prejudice to contractual arrangements 

concluded between the publishers of press publications, on the one side, and authors and other rightholders, on the other side. 

 

(36)Publishers, including those of press publications, books or scientific publications, often operate on the basis of the transfer of authors' rights by means of contractual agreements or statutory 

provisions. In this context, publishers make an investment with a view to the exploitation of the works contained in their publications and may in some instances be deprived of revenues where such works 

are used under exceptions or limitations such as the ones for private copying and reprography. In a number of Member States compensation for uses under those exceptions is shared between authors 

and publishers. In order to take account of this situation and improve legal certainty for all concerned parties, Member States should be allowed to determine that, when an author has transferred or 

licensed his rights to a publisher or otherwise contributes with his works to a publication and there are systems in place to compensate for the harm caused by an exception or limitation, publishers are 

entitled to claim a share of such compensation, whereas the burden on the publisher to substantiate his claim should not exceed what is required under the system in place.  

Issue 1: The protected matter 

 

• Protection refers to the same article protected for the authors of text and 

photos. Still, the protected matter is different.  

 

• Typical related right, protecting investment, in the article “as published by 

the press publisher” 

 Recital  32:The organisational and financial contribution of publishers in producing press publications needs to be recognised and further encouraged to 

 ensure the sustainability of the publishing industry. It is therefore necessary to provide at Union level a harmonised legal protection for press publications 

 in respect of digital uses. Such protection should be effectively guaranteed through the introduction, in Union law, of rights related to copyright for the 

 reproduction and making available to the public of press publications in respect of digital uses.  

 

• EU draft avoids bulky definitions. Problem: Identical parts stemming from 

unpublished versions  

 

• Parallel to sound recordings: One recording, three aspects of protection  

     In Europe:  

• Authors of composition and text 

• Performing Artist  

• Phonogram Producer  

 



Art. 11 
Two principal issues 
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 (31)A free and pluralist press is essential to ensure quality journalism and citizens' access to information. It provides a fundamental contribution to public debate and the proper functioning of a 

democratic society. In the transition from print to digital, publishers of press publications are facing problems in licensing the online use of their publications and recouping their investments. In the 

absence of recognition of publishers of press publications as rightholders, licensing and enforcement in the digital environment is often complex and inefficient. 

 

(32)The organisational and financial contribution of publishers in producing press publications needs to be recognised and further encouraged to ensure the sustainability of the publishing industry. It is 

therefore necessary to provide at Union level a harmonised legal protection for press publications in respect of digital uses. Such protection should be effectively guaranteed through the introduction, in 

Union law, of rights related to copyright for the reproduction and making available to the public of press publications in respect of digital uses. 

 

(33)For the purposes of this Directive, it is necessary to define the concept of press publication in a way that embraces only journalistic publications, published by a service provider, periodically or 

regularly updated in any media, for the purpose of informing or entertaining. Such publications would include, for instance, daily newspapers, weekly or monthly magazines of general or special interest 

and news websites. Periodical publications which are published for scientific or academic purposes, such as scientific journals, should not be covered by the protection granted to press publications under 

this Directive. This protection does not extend to acts of hyperlinking which do not constitute communication to the public. 

 

(34)The rights granted to the publishers of press publications under this Directive should have the same scope as the rights of reproduction and making available to the public provided for in Directive 

2001/29/EC, insofar as digital uses are concerned. They should also be subject to the same provisions on exceptions and limitations as those applicable to the rights provided for in Directive 2001/29/EC 

including the exception on quotation for purposes such as criticism or review laid down in Article 5(3)(d) of that Directive. 

 

(35)The protection granted to publishers of press publications under this Directive should not affect the rights of the authors and other rightholders in the works and other subject-matter incorporated 

therein, including as regards the extent to which authors and other rightholders can exploit their works or other subject-matter independently from the press publication in which they are incorporated. 

Therefore, publishers of press publications should not be able to invoke the protection granted to them against authors and other rightholders. This is without prejudice to contractual arrangements 

concluded between the publishers of press publications, on the one side, and authors and other rightholders, on the other side. 

 

(36)Publishers, including those of press publications, books or scientific publications, often operate on the basis of the transfer of authors' rights by means of contractual agreements or statutory 

provisions. In this context, publishers make an investment with a view to the exploitation of the works contained in their publications and may in some instances be deprived of revenues where such works 

are used under exceptions or limitations such as the ones for private copying and reprography. In a number of Member States compensation for uses under those exceptions is shared between authors 

and publishers. In order to take account of this situation and improve legal certainty for all concerned parties, Member States should be allowed to determine that, when an author has transferred or 

licensed his rights to a publisher or otherwise contributes with his works to a publication and there are systems in place to compensate for the harm caused by an exception or limitation, publishers are 

entitled to claim a share of such compensation, whereas the burden on the publisher to substantiate his claim should not exceed what is required under the system in place.  

Issue 2: What is the new right aimed at?  

 

• Protection against unlicensed use: A legal assumption (concerning 

authors´rights) in favor of publishers might do the trick just as well. 

 

• Use by third party services, such as Google News and other news 

aggregators 

• Scope of protection against small excerpts (in Germany: Higher 

Regional Court of Munich (judgement of 14 July 2016 – 29 U 953/16: 

25 words are not minimal)  

• Would Google continue offering Google News if licenses were 

demanded? 

 

• Levy as an alternative? (“Google Tax”) – Why? This is an easily licensable 

right 

 Ironically, a new related right for publishers might of better use outside 

the press sector – trade publishers are still hesitant , science 

publishers interested.  Issue linked to publishers´ participation in levy 

income. 
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Today, User Uploaded Content (UUC) services such as YouTube and 

SoundCloud are the main source of music consumption - 82% of 

YouTube’s European users use the service to access music. Such UUC 

platforms have over 1 billion music users globally, compared to 68 million 

users for paid subscription music services such as Spotify or Deezer. 

(Source: IFPI)  

  

The revenues generated on either side however are reverse to this: 

Article 13 is often called the “Value Gap Provision”   
What is that “Value Gap”? 
 

(Source: IFPI) 



Article 13 
Use of protected content by information society service 
providers storing and giving access to large amounts of works 
and other subject-matter uploaded by their users 
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1.Information society service providers that store and provide to the public access to large amounts of 

works or other subject-matter uploaded by their users shall, in cooperation with rightholders, take 

measures to ensure the functioning of agreements concluded with rightholders for the use of their works or 

other subject-matter or to prevent the availability on their services of works or other subject-matter 

identified by rightholders through the cooperation with the service providers. Those measures, such as the 

use of effective content recognition technologies, shall be appropriate and proportionate. The service 

providers shall provide rightholders with adequate information on the functioning and the deployment of the 

measures, as well as, when relevant, adequate reporting on the recognition and use of the works and 

other subject-matter. 

 

2.Member States shall ensure that the service providers referred to in paragraph 1 put in place complaints 

and redress mechanisms that are available to users in case of disputes over the application of the 

measures referred to in paragraph 1. 

 

3.Member States shall facilitate, where appropriate, the cooperation between the information society 

service providers and rightholders through stakeholder dialogues to define best practices, such as 

appropriate and proportionate content recognition technologies, taking into account, among others, the 

nature of the services, the availability of the technologies and their effectiveness in light of technological 

developments.  



Article 13 
Was there an earlier draft more in favor of rightholder 
interests? 
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(37) Over the last years, the functioning of the online content marketplace has gained in complexity. Online services providing access to 

copyright protected content uploaded by their users without the involvement of right holders have flourished and have become main sources of 

access to content online. This affects rightholders' possibilities to determine whether, and under which conditions, their work and other subject-

matter are used as well as their possibilities to get an appropriate remuneration for it.  

 

(38) Where information society service providers store and provide access to the public to copyright protected works or other subject-matter 

uploaded by their users, thereby going beyond the mere provision of physical facilities and performing an act of communication to the public, 

they are obliged to conclude licensing agreements with rightholders, unless they are eligible for the liability exemption provided in Article 14 of 

Directive 2000/31/EC of the European Parliament and of the Council . In respect of Article 14, it is necessary to verify whether the service 

provider plays an active role, including by optimising the presentation of the uploaded works or subject-matter or promoting them, irrespective 

of the nature of the means used therefor. In order to ensure the functioning of any licensing agreement, information society service providers 

storing and providing access to the public to large amounts of copyright protected works or other subject-matter uploaded by their users 

should take appropriate and proportionate measures to ensure protection of works or other subject-matter, such as implementing effective 

technologies. This obligation should also apply when the information society service providers are eligible for the liability exemption provided in 

Article 14 of Directive 2000/31/EC.  

 

(39) Collaboration between information society service providers storing and providing access to the public to large amounts of copyright 

protected works or other subject-matter uploaded by their users and rightholders is essential for the functioning of technologies, such as 

content recognition technologies. In such cases, rightholders should provide the necessary data to allow the services to identify their content 

and the services should be transparent towards rightholders with regard to the deployed technologies, to allow the assessment of their 

appropriateness. The services should in particular provide rightholders with information on the type of technologies used, the way they are 

operated and their success rate for the recognition of rightholders' content. Those technologies should also allow rightholders to get 

information from the information society service providers on the use of their content covered by an agreement. 

 



Article 13 Draft DSM Copyright Directive and Article 14  E-
Commerce Directive (Directive 2000/31/EC )  
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E-Commerce Directive  

Recitals: 

 

(45) The limitations of the liability of intermediary service providers established in this Directive do not affect the possibility of injunctions of 

different kinds; such injunctions can in particular consist of orders by courts or administrative authorities requiring the termination or prevention of 

any infringement, including the removal of illegal information or the disabling of access to it. 

 

(46) In order to benefit from a limitation of liability, the provider of an information society service, consisting of the storage of information, upon 

obtaining actual knowledge or awareness of illegal activities has to act expeditiously to remove or to disable access to the information 

concerned; the removal or disabling of access has to be undertaken in the observance of the principle of freedom of expression and of 

procedures established for this purpose at national level; this Directive does not affect Member States' possibility of establishing specific 

requirements which must be fulfilled expeditiously prior to the removal or disabling of information. 

 

Text of E-Commerce Directive: 

 

Article 14 Hosting 

1. Where an information society service is provided that consists of the storage of information provided by a recipient of the service, Member 

States shall ensure that the service provider is not liable for the information stored at the request of a recipient of the service, on condition that: 

(a) the provider does not have actual knowledge of illegal activity or information and, as regards claims for damages, is not aware of facts or 

circumstances from which the illegal activity or information is apparent; or 

(b) the provider, upon obtaining such knowledge or awareness, acts expeditiously to remove or to disable access to the information. 

(…) 

 

Article 15 No general obligation to monitor 

1. Member States shall not impose a general obligation on providers, when providing the services covered by Articles 12, 13 and 14, to monitor 

the information which they transmit or store, nor a general obligation actively to seek facts or circumstances indicating illegal activity. 

(…) 



Copyright Directive vs. E-Commerce Directive (Directive 
2000/31/EC )  - is it really a “Clash of Directives”? 
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Recital 16 InfoSoc Directive 2001/29/EC: 

„(16) Liability for activities in the network 

environment concerns not only copyright and 

related rights but also other areas, such as 

defamation, misleading advertising, or 

infringement of trademarks, and is 

addressed horizontally in Directive 

2000/31/EC of the European Parliament and 

of the Council of 8 June 2000 on certain 

legal aspects of information society services, 

in particular electronic commerce, in the 

internal market ("Directive on electronic 

commerce")(4), which clarifies and 

harmonises various legal issues relating to 

information society services including 

electronic commerce. This Directive should 

be implemented within a timescale similar to 

that for the implementation of the Directive 

on electronic commerce, since that Directive 

provides a harmonised framework of 

principles and provisions relevant inter alia to 

important parts of this Directive. This 

Directive is without prejudice to provisions 

relating to liability in that Directive.” 

E-Commerce Directive 2000/31/EC: 

„Article 14 Hosting 

1. (…) Where an information society service 

is provided that consists of the storage of 

information provided by a recipient of the 

service (…) 

(a) the provider does not have actual 

knowledge of illegal activity or information 

and, as regards claims for damages, is not 

aware of facts or circumstances from which 

the illegal activity or information is apparent; 

or 

(…) 

2. Paragraph 1 shall not apply when the 

recipient of the service is acting under the 

authority or the control of the provider. 

3. This Article shall not affect the possibility 

for a court or administrative authority, in 

accordance with Member States' legal 

systems, of requiring the service provider to 

terminate or prevent an infringement, nor 

does it affect the possibility for Member 

States of establishing procedures governing 

the removal or disabling of access to 

information. 
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